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Introduction

On August 23, 2012, the Centers for Medicare and Medicaid Services (CMS) published a
final rule on the Stage 2 Meaningful Use criteria that eligible professionals (EPs), eligible
hospitals and critical access hospitals (CAHs) must meet to qualify as meaningful users of
electronic health records (EHRS) and receive incentive payments under the Medicare and
Medicaid programs.® This final rule builds upon the Stage 2 proposed rule, released on March 7,
2012.° The Stage 2 final rule also revises certain Stage 1 criteria, which were finalized in the
July 28, 2010 final rule.” Stage 1 of the incentive program, designed to encourage providers to
move key clinical data into an electronic format, was focused on establishing the functionalities
of a certified EHR system to allow for quality improvement and exchange of health
information.® With the final rule, CMS continues its careful, incremental approach to continuing
this transitional process and strikes a balance between stakeholders calling for Stage 2 to require
demonstrated improvements in care as a result of EHR use and those seeking more flexibility in
the rules, with incentives simply to acquire EHR technology. Stage 2 also increases expectations
for more robust health information exchange, allowing information to follow the patient through
care transitions and referrals.’

! Research Associate, Department of Health Policy, George Washington University School of Public Health and
Health Services.

2 Associate Professor, Department of Health Policy, George Washington University School of Public Health and
Health Services.

® Assistant Research Professor, Department of Health Policy, George Washington University School of Public
Health and Health Services.

* Associate Research Professor, Department of Health Policy, George Washington University School of Public
Health and Health Services.

> Medicare and Medicaid Programs; Electronic Health Record Incentive Program — Stage 2 Final Rule (hereafter
“Stage 2 Final Rule”); 77 Fed. Reg. 53968 (Aug. 23, 2012) (to be codified at 42 C.F.R. parts 412, 413, 495);
Available at: http://www.gpo.gov/fdsys/pkg/FED. REG.-2012-09-04/pdf/2012-21050.pdf.

® Medicare and Medicaid Programs; Electronic Health Record Incentive Program — Stage 2; Proposed Rule, 77 Fed.
Reg. 13698 (March 7, 2012) (to be codified at 42 C.F.R. parts 412, 413, 495). Available at:
http://www.gpo.gov/fdsys/pkg/FED. REG.-2012-03-07/pdf/2012-4443.pdf.

" Medicare and Medicaid Programs: Electronic Health Record Incentive Program; Final Rule, 75 Fed. Reg. 44314
(July 28, 2010) (to be codified at 42 C.F.R. pts. 412, 413, 422 and 495). Available at:
http://www.gpo.gov/fdsys/pkg/FED. REG.-2010-07-28/pdf/2010-17207.pdf.

8 Stage 2 Final Rule, 77 Fed. Reg. 53973.

° Stage 2 Final Rule, 77 Fed. Reg. 53973.

A project of the George Washington Univarsity's Hirsh Health Law and Policy Program and the Robart Wood Johnson Foundation



http://www.gpo.gov/fdsys/pkg/FED.%20REG.-2012-09-04/pdf/2012-21050.pdf
http://www.gpo.gov/fdsys/pkg/FED.%20REG.-2012-03-07/pdf/2012-4443.pdf
http://www.gpo.gov/fdsys/pkg/FED.%20REG.-2010-07-28/pdf/2010-17207.pdf

Health Information and the Law (www.HealthinfoLaw.org) MU Stage 2 - Sept. 5, 2012

A number of the changes CMS made from Stage 1 to Stage 2 reflect the need to reduce
the burden of meeting the meaningful use criteria on EPs, eligible hospitals and CAHs. This can
be seen through the delay of the Stage 2 requirements until 2014 from the 2013 deadline set in
the Stage 1 final rule.® The final rule also attempts to ease administrative burdens and reduce
duplicative work by aligning the reporting of meaningful use measures with other federal
programs that require quality reporting.”* CMS seeks to give states flexibility in the Medicaid
incentive program with the choice of public health measures and whether a measure is in the core
or menu objective.’> CMS realized that separating the clinical quality measures from the
meaningful use objectives and measures caused unnecessary confusion.®> Therefore, the final
rule eliminates the reporting of clinical quality measures as a core objective and instead
incorporates it into the definition of a meaningful EHR user.**

Many of the finalized sections of the regulation also focus on providing patients access to
their health information and sharing health information across providers. For example, the Stage
2 final rule replaces a Stage 1 measure: providing patients with an electronic copy of their health
record to giving patients the ability to view online, download or transmit their health
information.™ Under the final Stage 2 rule, the provider must only provide a summary of care
records for referred or transferred patients.'® This was reduced from the proposed rule, requiring
maintenance of an up-to-date problem list, medication list, and allergy list, which shows the need
to balance the need for increased electronic health information sharing and burdens on health
care entities.'’

Overview of HITECH Act

The American Recovery and Reinvestment Act of 2009 (ARRA)®® directed the adoption
and meaningful use of health information technology (HIT) as a national policy priority. Within
ARRA, the Health Information Technology for Economic and Clinical Health (HITECH) Act
established a legal framework for advancing HIT adoption and use.*® It also amended the Social
Security Act to create financial incentives in the Medicare and Medicaid programs to encourage
qualifying health care professionals and hospitals to become meaningful users of certified
electronic health record (EHR) technology (CEHRT).?

The HITECH Act authorizes the payment of financial incentives to eligible health care
professionals who participate in Medicare and Medicaid and who are meaningful users of

19 Stage 2 Final Rule, 77 Fed. Reg. 53971.
! Stage 2 Final Rule, 77 Fed. Reg. 53970.
12 Stage 2 Final Rule, 77 Fed. Reg. 53979.
ij Stage 2 Final Rule, 77 Fed. Reg.. 53972.
Id.
1> Stage 2 Final Rule, 77 Fed. Reg. 53976-77.
13 Stage 2 Final Rule, Fed. Reg. 53979-80.
Id.
'8 The American Recovery and Reinvestment Act (ARRA), P.L. 111-5, 123 Stat. 115 (2009).
19 Public Health Service Act § 3000 et seq. [42 U.S.C. § 201 et seq.] (as added by ARRA § 13101). The term
“HITECH Act” refers collectively to ARRA’s Title XIII (“Health Information Technology”) of Division A and Title
IV (“Medicare and Medicaid Health Information Technology; Miscellaneous Medicare Provisions”) of Division B.
2 Social Security Act § 1903 (a)(3)(F) [42 U.S.C. § 1396b et seq.] (as added by ARRA § 4201(a)(1)).
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certified EHR technology.”> While Medicare incentives are limited to reimbursements for
providers who can demonstrate meaningful use, Medicaid incentive payments are available to
cover costs incurred by qualified providers and hospitals related to “adopting, implementing, or
upgrading” (AIU) certified EHRs,? in addition to bonus payments (for up to five years) for
providers who “demonstrate meaningful use of certified EHR technology.”?* CMS decided to
implement the meaningful use program in three stages: Stage 1 meaningful use criteria primarily
address the capture of health information;?* Stage 2 meaningful use criteria are intended to
expand upon the initial criteria to include more robust requirements for health information
exchange;® and Stage 3 meaningful use criteria, to be proposed by the end of 2013, would make
the measure of meaningful use more robust by adding criteria that focus on quality, safety and
efficiency improvements, decision support for national high priority conditions, patient access to
self-mazgagement tools, and access to comprehensive patient data and improving population
health.

The Government Accountability Office (GAO) estimates that up to $30 billion in EHR
incentive payments are available under program, covering all three stages from 2011 through
2019.2” CMS reports that as of July 2012, more than $6 billion in Medicare and Medicaid
incentive payments have been made to 132,511 physicians and hospitals that demonstrated
meaningful use of EHRSs in Stage 1 of the program.?

Stage 2 Final Rule

Changes to Stage 1 of the Program

The Stage 2 final rule makes some modifications to the Stage 1 final rule, which will
apply to providers already participating in Stage 1 and those beginning the program in the future.
First, as noted above, the Stage 2 final rule codifies the delay in implementation of the Stage 2
objectives until 2014.2 CMS noted in the final rule that a majority of commenters asserted that
the existing timeline was not feasible and would lead to a large number of providers being unable
to meet Stage 2 of meaningful use by 2013.*° In response, CMS finalized the delay for Stage 2
until 2014, and will give providers a 3 month reporting period for EHR attestation rather than a

2 Social Security Act § 1848(0)(1)(A)(i) [42 U.S.C. §1395w-4 et seq.] (as added by ARRA § 4101(a)) (Medicare
incentive program); Social Security Act § 1903 (a)(3)(F) [42 U.S.C. 8 1396b et seq.] (as added by ARRA §
4201(a)(1)) (Medicaid incentive program).
22 Social Security Act § 1903(t)(6)(C)(i)(1) [42 U.S.C §1396b et seq.] (as added by ARRA §4201(a)(2)).
2% Social Security Act § 1903(t)(6)(C)(i)(11) [42 U.S.C §1396b et seq.] (as added by ARRA §4201(a)(2)).
2475 Fed. Reg. 44314, 44566 (to be codified at 42 C.F.R § 495.6).
%5 75 Fed. Reg. 44314, 44321-22.
%6 75 Fed. Reg. 44314, 44322,
27 United States Government Accountability Office, Report to Congressional Committees, “Electronic Health
Records: First Year of CMS’s Incentive Programs Shows Opportunities to Improve Processes to Verify Providers
Met Requirements.” GAO-12-481. Available at: http://www.gao.gov/assets/600/590538.pdf
%8 Centers for Medicare and Medicaid Services, “Monthly EHR Medicare and Medicaid Incentive Report,” July
2012, Available at: http://www.cms.gov/Regulations-and-
Guidance/L egislation/EHRIncentivePrograms/Downloads/July2012 MonthlyReports.pdf
zz Stage 2 Final Rule, 77 Fed. Reg. 53971.

Id.
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full year.® According to the final rule, the shorter EHR reporting period will allow vendors
enough time to upgrade the certified EHR technology and allow providers to implement it.*

Second, the final rule gives an alternate measure for Computerized Provider Order Entry
(CPOE) that requires 30% of medication orders to be created using CPOE to meet Stage 1
objectives.®® For Stage 2, the threshold level of CPOE is finalized at 60% of medication orders
created by providers in an eligible hospital or CAH’s inpatient or emergency department.®
More than 30% of the laboratory and radiology orders created by providers in an eligible
hospital’s or CAH’s inpatient or emergency department must be recorded by CPOE under the
final rule.®® Stage 2 also expands the Stage 1 rule by allowing credentialed medical assistants
and EPs to enter the orders under the final rule.®

Third, the Stage 2 final rule increases the threshold for electronic prescribing from 40%
in Stage 1 to 50% for Stage 2.>” The rule exempts controlled substances and over-the-counter
medications from being counted in the total number of prescriptions written.®® The final rule
also exempts providers who do not have a pharmacy within their organization or a pharmacy that
accepts electronic prescriptions within 10 miles of the practice location from the electronic
prescription objective in Stages 1.%

Additionally, the final rule no longer requires the exchange of key clinical information as
an objective to meet Stage 1.*° The Stage 2 final rule requires a provider who transfers or refers
a patient to another care provider to provide a summary of care record for that patient for each
transition or referral.**  The final rule also addresses the electronic exchange of health
information for patients who are transferred from one provider to another through three
measures.*> The final rule includes two additional components to the summary of care record
requirements: 1) Record care plan fields, including goals for at least 10% of care transitions; 2)
Record team member, including primary care practitioner for at least 10% of patients.** The
Stage 2 final rule also includes specific information to be contained in the summary of care
record. Specifically, CMS lowers the threshold in the proposed rule of 65% to 50% of
transitions that the EP, eligible hospital or CAH that transitions or refers their patient must
provide a summary of care record for.** The Stage 2 final rule also includes a second measure
that meets the objective if the EP, eligible hospital or CAH that transitions or refers their patient
to another care setting or provider electronically submits a summary of care record using a
certified EHR or the recipient receives the summary of care record through an exchange

%! Stage 2 Final Rule, 77 Fed. Reg. 53971; 53973-74.
% Stage 2 Final Rule, 77 Fed. Reg. 53971.
%3 Stage 2 Final Rule, 77 Fed. Reg. 53975; 53985-86.
% Stage 2 Final Rule, 77 Fed. Reg. 53985-86.
z: Stage 2 Final Rule, 77 Fed. Reg. 53985-86.
Id.
¥ Stage 2 Final Rule, 77 Fed. Reg. 53989-90.
% Stage 2 Final Rule, 77 Fed. Reg. 53989.
% Stage 2 Final Rule, 77 Fed. Reg. 53989-90.
%0 Stage 2 Final Rule, 77 Fed. Reg. 53970; 54002.
*! Stage 2 Final Rule, 77 Fed. Reg. 54002.
%2 Stage 2 Final Rule, 77 Fed. Reg. 54013-16; 54016-21.
jj Stage 2 Final Rule, 77 Fed. Reg. 54013-14.
Id.
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facilitated by a third party for more than 10% of transitions of care and referrals.* The third
measure included by CMS is that an EP, eligible hospital or CAH must either conduct an
electronic exchange of summary of care documents with an EHR system that is different from its
own, demonstrating interoperability, or conduct one or more successful tests with CMS’
designated test EHR through the EHR reporting period.*®

Stage 2 Meaningful Use Objectives and Measures

In order to achieve meaningful use, a provider or entity must satisfy a requisite number of
core objectives and a specified number of menu objectives.*’ Both the core and menu objectives
must: 1) improve quality safety, efficiency and reduce health disparities; 2) engage patients and
their families in their care; 3) improve care coordination; 4) improve population and public
health; and 5) maintain privacy and security of health information.”® Participants of the
meaningful use program are required to meet the core objectives while they are able to choose
which menu objectives to meet.* CMS has retained the same core and menu structure to qualify
for the EHR incentive payment for EPs, eligible hospitals, and CAHs. The final rule requires
EPs to satisfy (or qualify for an exclusion of) 17 core objectives and 3 out of 6 menu
objectives.®® Eligible hospitals and CAHs must meet or qualify for an exclusion of 16 core
objectives and 3 out of 6 menu objectives.> A majority of the Stage 1 core and menu objectives
have been retained for Stage 2, while the final rule also added new core and menu objectives for
Stage 2.° Some of the Stage 1 objectives that were not retained for Stage 2 include the objective
for testing the capability to exchange key clinical information.>® The final rule also combines
some of the Stage 1 objectives for Stage 2. For example, the objectives of maintaining an up-to-
date problem list, active medication list, and active allergy list are combined into the objective of
providing a summary of care record for each care transition or referral for Stage 2.>* In addition,
the Stage 2 final rule changes the menu set exclusions policy for Stage 1 so that starting in 2014,
qualifying for an exclusion from a menu set item will not reduce the number of menu set
objectives that an EP or hospital must meet to demonstrate Stage 1 meaningful use.>

CMS also increased the threshold level for successful reporting of demographic data
(including preferred language, sex, race, ethnicity, date of birth, date and preliminary cause of

*® Stage 2 Final Rule, 77 Fed. Reg. 54017-19.
“® Stage 2 Final Rule, 77 Fed. Reg. 54019-21.
*7 Office of the National Coordinator for Health Information Technology (ONC), “How to Attain Meaningful Use,”
EHR Incentives & Certification. Available at: http://www.healthit.gov/providers-professionals/how-attain-
meaningful-use.
*8 “Medicare and Medicaid EHR Incentive Program Meaningful Use Stage 1 Requirements Overview” Centers for
Medicare and Medicaid Services, 2010. Available at: http://www.cms.gov/Regulations-and-
Guidance/Legislation/EHRIncentivePrograms/Downloads/MU_Stagel ReqOverview.pdf
“® Office of the National Coordinator for Health Information Technology (ONC), “How to Attain Meaningful Use,”
EHR Incentives & Certification. Available at: http://www.healthit.gov/providers-professionals/how-attain-
meaningful-use.
%0 Stage 2 Final Rule, 77 Fed. Reg. 53970.
gi Stage 2 Final Rule, 77 Fed. Reg. 53970.

Id.
*% Stage 2 Final Rule, 77 Fed. Reg. 53970; 54002.
> Stage 2 Final Rule, 77 Fed. Reg. 53979-80.
*® Stage 2 Final Rule, 77 Fed. Reg. 53980.
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death in the event of mortality in the eligible hospital or CAH) for an EP, eligible hospital’s or
CAH’s inpatient or emergency department to more than 80% in Stage 2 from 50% in Stage 1.%°

The Stage 2 final rule also strengthens patient engagement and patient access to health
information. Stage 2 requires that the threshold level for a clinical summary is 50% of office
visits, and that for the clinical summary to meet the requirement, they must be available within
one business day.”” The final rule also clarifies the information required to be a part of the
clinical summary or noted as unavailable.®® In addition, the proposed Stage 2 objective of
providing patients with the ability to view online, download, and transmit their health
information within four days replaces the Stage 1 core measure of providing patients with the an
electronic copy of their health information or the menu objective of providing patients with
timely electronic access to their health information.>® The final rule thus makes the ability to
view online, download, and transmit health information a core objective for Stage 2.°° This
objective is satisfied when more than 50% of all unique patients seen by the EP during the EHR
reporting period are provided electronic access to their health information within four business
days after the information is available to the EP, and when more than 5% of all unique patients
seen by the EP during the EHR reporting period view, download, or transmit their health
information to a third party.*® There were a number of comments about whether the EP can
control whether a patient accesses his or her health information, but the final rule took that into
account by lowering the threshold from 10% in the proposed rule to 5% in the final rule.®?
Finally, the Stage 2 final rule adds another core objective for EPs. The rule calls for secure
electronic communication between the provider and the patient for 5% of patients in order to
foster greater patient engagement.®®

The final rule also sets forth the specific information that is required to be available to the
patients electronically.®® The Stage 2 final rule on clinically relevant patient-specific education
materials maintains that clinically relevant patient-specific education materials identified by the
certified EHR must be provided to patients for 10% of all office visits by the EP and for more
than 10% of unique patients admitted to an eligible hospital or CAH’s inpatient or emergency
department.®

Modifications to the Medicaid EHR Incentive Program

The final rule expands the definition of a patient encounter under the Medicaid EHR
program to include individuals enrolled in a Title XXI-funded Medicaid expansion encounter.®

% Stage 2 Final Rule, 77 F Fed. Reg. 53993.
> Stage 2 Final Rule, 77 Fed. Reg. 53999-54002.
%8 Stage 2 Final Rule, 77 Fed. Reg. 54001-54002.
% Stage 2 Final Rule, 77 Fed. Reg. 54007-11.
% Stage 2 Final Rule, 77 Fed. Reg. 54007.
¢! Stage 2 Final Rule, 77 Fed. Reg. 54007-54011.
62
Id.
%% Stage 2 Final Rule, 77 Fed. Reg. 54031-33.
% Stage 2 Final Rule, 77 Fed. Reg. 54005-06.
65
Id.
% Stage 2 Final Rule, 77 Fed. Reg. 53971.



Health Information and the Law (www.HealthinfoLaw.org) MU Stage 2 - Sept. 5, 2012

Notably, CMS also made 12 children’s hospitals eligible to participate in the Medicaid EHR
incentive program starting payment year 2013.%

Mandatory Public Health Objectives

The final rule states that to meet the requirements for Stage 2 meaningful use, actual
patient data must be submitted.®® In order to encourage reporting to a public health authority, the
final rule takes into account that different states may have unique reporting requirements, so
CMS has retained the language of “in accordance to, *“ and also retains language that provides an
exception to the reporting requirement when prohibited by law.®® CMS included as part of the
Stage 2 final rule the capability to successfully submit data electronically to immunization
registries or other information systems for the entire EHR reporting period as a core objective for
EPs, eligible hospitals and CAHs, with certain exclusions.”® Other core measures finalized by
CMS include the ability to successfully submit electronic reportable laboratory results to public
health agencies,”* the capability to electronically submit syndromic surveillance data to public
health agencies,’® the ability to report cancer cases electronically to the state cancer registry,”
for the entire EHR reporting period for EPs, eligible hospitals, and CAHs. Another notable core
measure CMS finalized is the automatic tracking of medications from order to administration
with an electronic medication administration record (eMAR) for more than 10% of medication
orders for EPs, eligible hospital or CAH’s inpatient or emergency department.”

Clinical Quality Measures Reporting

The Medicare and Medicaid EHR incentive programs require EPs, eligible hospitals, and
CAHs to report on specified clinical quality measures (CQMs).” The final rule for Stage 2
maintains that the reporting periods for EPs, eligible hospitals and CAHs will be the same as
those for the EHR reporting periods for the meaningful use objectives and measures.”® The final
rule includes processes for electronic submission of CQM data for EPs, eligible hospitals, and
CAHs, which is intended to reduce the administrative burden of quality reporting.”” More
specifically, CMS seeks to align quality measurement and reporting among the various CMS
programs, such as Medicare, state Medicaid rules, Physician Quality Reporting System, the
Children’s Health Insurance Program Reauthorization Act, Accountable Care Organizations,
dual eligibles demonstrations, and other Affordable Care Act measures in order to make it easier
for providers and entities to coordinate meaningful use with other reporting programs.”® CMS

7 1d.

%8 Stage 2 Final Rule, 77 Fed. Reg. 54021.

% Stage 2 Final Rule, 77 Fed. Reg. 54021-22.

70 Stage 2 Final Rule, 77 Fed. Reg. 54022-24.

™ Stage 2 Final Rule, 77 Fed. Reg. 54024.

72 Stage 2 Final Rule, 77 Fed. Reg. 54024-26.

" Stage 2 Final Rule, 77 Fed. Reg. 54029-30.

" Stage 2 Final Rule, 77 Fed. Reg. 54033-35.

" Stage 2 Final Rule, 77 Fed. Reg. 54049-51.

"® Stage 2 Final Rule, 77 Fed. Reg. 54050-51.

;; Stage 2 Final Rule, 77 Fed. Reg. 54050-54.
Id.
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lists thge CQMs that have been finalized for Medicare and Medicaid EPs for Stage 2 to start in
2014."

The rule requires EPs to submit nine core CQMs from three different National Quality
Strategy domains out of a list of 64 CQMs across six domains.*® The six domains are based on
the National Quality Strategy’s 6 priority areas, such as 1) patient and family engagement; 2)
patient safety; 3) care coordination; 4) population and public health; 5) efficient use of health
care resources; 6) clinical processes/effectiveness.®* For the adult population, CMS’ final rule
emphasizes controlling blood pressure, and includes behavioral health, dental care, long-term
care, special needs populations, and care coordination.?* CMS also recommends a core set of
nine CQMs for pediatric populations.?® Eligible hospitals and CAHs must submit 16 CQMs
from three National Quality Strategy domains out of 29 CQMs across six domains.®*

In terms of reporting, the Stage 2 final rule requires EPs, eligible hospitals, and CAHs
participating in the Medicare EHR incentive program participating in their first year of the
meaningful use program must submit their CQM data through attestation.®> Those beyond the
first year must submit the CQM data through a CMS approved method.?® For payment
adjustments, the EHR reporting periods will begin and end prior to the year of the payment
adjustment.’”  For example, for EPs who become meaningful users for the first time in 2014,
CMS finalized that the EHR reporting period for the 2015 payment adjustment would be the
same EHR reporting period that applies in order to receive the incentive for payment year
2013.88 CMS also included an exception for EPs who never successfully attested to meaningful
use prior to 2014.% Because it would be their first year of demonstrating meaningful use, for the
2015 payment adjustment, CMS will allow a continuous 90-day reporting period that begins in
2014 and that ends at least 3 months before the end of CY 2014.* This payment adjustment
period is similar for eligible hospitals and CAHs.®* According to the HITECH Act, the HHS
Secretary may grant exemptions from the payment adjustments in 2015 on a case-by-case basis,
if the Secretary determines that compliance with the meaningful use requirements will pose
significant burden on the provider.®? Key exceptions the final rule addresses are hardship due to
limited Internet connectivity or exceptions based on extreme circumstances. However, an
exception may not be granted for more than five years.*® These exceptions apply in most cases
to both EPs and eligible hospitals and CAHs.*

™ Stage 2 Final Rule, 77 Fed. Reg. 54069-75.
8 Stage 2 Final Rule, 77 Fed. Reg. 53970; 54054-59.
8 Stage 2 Final Rule, 77 Fed. Reg. 54054.
8 Stage 2 Final Rule, 77 Fed. Reg. 54068; 54057.
8 Stage 2 Final Rule, 77 Fed. Reg. 54068.
8 Stage 2 Final Rule, 77 Fed. Reg. 54079-81; 54087-88.
% Stage 2 Final Rule, 77 Fed. Reg. 54087.
% Stage 2 Final Rule, 77 Fed. Reg. 54087-89.
% Stage 2 Final Rule, 77 Fed. Reg. 54092-94.
2: Stage 2 Final Rule, 77 Fed. Reg. 54095-97.
Id.
% Stage 2 Final Rule, 77 Fed. Reg. 54095-98.
°! Stage 2 Final Rule, 77 Fed. Reg. 54104-109.
Zz Stage 2 Final Rule, 77 Fed. Reg. 54097-54101.
Id.
% Stage 2 Final Rule, 77 Fed. Reg. 54097-54101; 54110-111.
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ONC Final Rule

The Office of the National Coordinator for Health Information Technology also released its
final rule for certification and standards for electronic health records on August 23, 2012.*> The
rule emphasizes ONC’s emphasis on reducing regulatory burdens, improving patient safety,
enhanced patient engagement, and increased EHR interoperability.*® The final rule revises the
definition of certified EHR technology needed to meet meaningful use.*” Therefore, ONC
allows providers in the EHR reporting period before 2014, to choose and customize their EHR
technology to what works best for their practices and patients by adopting EHR technology
certified to 2011 standards, 2014 standards, or a mix of the two.”® Furthermore, the final rule
calls for greater privacy and security protections, greater interoperability with other EHR
systems, data portability, a certification standard for patient safety, and three additional CQMs.%
The final rule also emphasizes increased flexibility and reduced administrative burdens. All of
these goals are consistent with the CMS final rule.*®

Conclusion

The Stage 2 final rule allows health care providers to transition EHR use to foster greater
patient engagement and care coordination among providers. With the final rule, CMS has taken
steps to lower the burden on providers by delaying the implementation of Stage 2 meaningful use
requirements and by streamlining the quality reporting process. In addition, the final rule
encourages patients to engage in their own health care by providing electronic access to health
information and adding the ability to transmit their information to other providers who are part of
their care teams. Significantly, the Stage 2 final rule encourages greater information sharing by
making various public health reporting objectives mandatory.

The EHR incentive program has the power to drive improvement throughout the health
care system. Currently, one of every nine Medicare eligible physicians and professionals are
meaningful users of EHRs.’® 42 percent of all eligible hospitals have received an incentive
payment for either demonstration of meaningful use or, in the case of Medicaid providers, or to
adopt, implement or update their systems.’%* For the Medicaid program, 17 states are open for
registration for the incentive (Program, and Medicaid incentives have been paid to 2,400
physicians and hospitals so far.'®®

% Health Information Technology; Standards, Implementation Specifications, and Certification Criteria for
Electronic Health Record Technology, 2014 Edition; Revisions to the Permanent Certification Program for Health
Information Technology; Final Rule (hereafter “Certification Final Rule™). 77 Fed. Reg. 54163 (Aug. 23, 2012) (to
be codified at 45 C.F.R. part 170). Available at: http://www.gpo.gov/fdsys/pka/FED. REG.-2012-09-04/pdf/2012-
20982.pdf/
% Certification Final Rule, 77 Fed. Reg. 54164.
:; Certification Final Rule, 77 Fed. Reg. 54257-60.

Id.
ijCertification Final Rule, 77 Fed. Reg. 54164

Id.
101 “CMS EHR Payments Surpass $5B” GovernmenthealthIT, May 2, 2012. Available at:
http://www.govhealthit.com/news/cms-ehr-incentive-payments-tip-5b.
102«CMS EHR Payments Surpass $5B” GovernmenthealthIT.
103 «“Mostashari Backs Stage 2 Delay to 2014,” ICD10 Watch, Available at:
http://www.icd10watch.com/headline/mostashari-backs-stage-2-delay-2014.
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As EPs, eligible hospitals and CAHs move toward meeting Stage 2, policymakers have
begun exploring possible requirements for Stage 3, which will be proposed in late 2013 or
2014.1%* Stage 3 is set to go into effect in 2016 for EPs, eligible hospitals, and CAHs.'® The
Stage 3 rule will focus on improving outcomes, such as improving patient safety, improved
health outcomes, better decision support for high priority health conditions, better patient access
to self-management tools, and more patient-centered health information exchange.'® Stage 3
will also address those items that CMS declined to address in Stage 2, such as recording of
disability status and gender or sexual identity and adding a historical problem list to a patient’s
medical history. Finally, the Stage 3 rule will build on Stage 2, by increasing the thresholds for
the core objectives, and achieving the final goal of improved health outcomes.*®’

104 «First Glimpse at Meaningful Use Stage 3 Measures,” Governmenthealthl T, August 2, 2012. Available at:
http://www.govhealthit.com/news/health-it-panel-explores-draft-mu-3-measures. See also Stage 2 Final Rule, p. 24
195 Stage 2 Final Rule, 77 Fed. Reg. 53973.
106

Id.
197 Stage 2 Final Rule, 77 Fed. Reg. 53973-74.
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